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In the Court of Appeals of the District of Columbia 


No. 2008. 

Rachael B. Brown, Appellant, 

vs. 

Thomas 0. Selfridge. 


a Supreme Court of the District of Columbia. 

At Law. No. 50359. 

Rachael B. Brown, Plaintiff, 
vs. 

Thomas 0. Selfridge, Defendant. 

United States of America, 

Distiict of Columbia, ss: 

t 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Declaration. 

Filed March 17, 1908. 

In the Supreme Court of the District of Columbia. 

At Law. No. 50359. 

Rachael B. Brown, Plaintiff, 

vs. 

Thomas O. Selfridge, Defendant. 

The plaintiff, Rachael B. Brown, sues the defendant, Thomas O. 
Selfridge, for that, heretofore, to-wit, on the 26th day of December, 
A. D., 1907, the plaintiff was in the peaceful and quiet possession of 
certain premises known as 717 Eighth Street, Northwest, in the City 
of Washington, District of Columbia; that the said defendant, con¬ 
triving and maliciously intending to injure the plaintiff in her good 
name, fame and credit, and to bring her into public scandal, infamy 
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2 ! EACHAEL B. BBOWN VS. THOMAS 0. SELFBIDGE. 

and disgrace, on the said 28th day of December, A. D., 1907, ap¬ 
peared before the Judges of the Police Court of the District of Co¬ 
lumbia, and then and there under oath falsely, maliciously and with¬ 
out probable cause, charged that twelve curtains of the value of three 
hundred dollars ($300), the personal Chattels of the said defendant, 
Thomas O. Selfridge, had within two hundred days last past, by 
some person or persons unknown, been stolen, taken and carried 
away out of his possession in the District of Columbia, and County 
of Washington, and that he had probable cause to suspect and did 
suspect that the said goods and chattels were then concealed in the 
premises of the plaintiff, and Mary Levy, known as No. 717 Eighth 
Street, Northwest, in the City of Washington, in said County 

2 and District that upon said affidavit the said defendant, with¬ 
out any reasonable, or probable cause whatever, procured the 

Judges of saicl Police Court to issue a warrant under their hand and 
the seal of said Police Court, directed to the Major of Police of the 
District of Columbia, in which said warrant the gist of said affidavit 
was set forth, and the said Major was thereby authorized and re¬ 
quired in the name of the United States, with the necessary and 
proper assistance to enter, in the day time, into said premises, there 
to diligently search for the said goods, and if the same or any part 
thereof be found upon such search, to bring the goods so found, and 
the bodies of the said Rachael Brown and Mary Levy before the 
Police Court of the District of Columbia, to be disposed of and dealt 
with according to law; that by virtue and under color of said war¬ 
rant, the said Major of the Police of the District of Columbia, to 
whom it was directed, and who was thereby charged with its execu¬ 
tion, through his agents, servants and employees, to wit, three offi¬ 
cers or detectives, without any reasonable or probable cause what¬ 
soever, and without the leave or license and against the will of the 
plaintiff, on the said 26th day of December, 1907, entered the said 
dwelling house of the said plaintiff in the day time and searched 
and ransacked the same, and the rooms and apartments thereof, 
hunting for said goods, and flung, tossed, and tumbled the furni¬ 
ture, wearing apparel and other contents thereof, and thereby greatly 
disturbed and disquieted the plaintiff in the possession of said 

3 house and premises; that neither the twelve curtains of the 
defendant aforesaid, alleged to have been stolen, nor any 

other goods or chattels of the defendant, feloniously stolen, were 
found in the plaintiff’s said house, nor were there any such goods 
and chattels therein before, at the time of the said complaint, or at 
any other time, whatever, and the defendant had no reasonable or 
probable cause for making the said complaint or causing the said 
warrant to be issued or executed; that thereafter, the said search 
warrant was returned to the Police Court by one of said detectives 
or officers for the said Major of Police of the District of Columbia, 
with the indorsement thereon as follows: “Return ‘search made and 
nothing found. P. M. J. W. Green, M. P.’ ” Whereupon the said 
proceeding, which thereafter became known on the records of said 
Police Court of the District of Columbia as United States vs. Rachael 
Brown and Mary Levy, and numbered 156,303, on said record, was, 
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by the Assistant United States District Attorney, on the 11th day 
of January, 1908, nolle prossed, and on the 13th day of January, 
1908, entered on the record of the said Police Court of the District 
of Columbia, as nolle prossed by the Assistant District Attorney, with 
the consent of the Court, and the said charge and proceeding afore¬ 
said was thereby wholly and forever ended and determined. 

# By means whereof, the plaintiff not only suffered and will con¬ 
tinue to suffer, great pain of body and mind, and was greatly ex¬ 
posed and injured in her credit, reputation and circumstances, and 
injured and prevented from properly pursuing her business of main¬ 
taining a boarding house, but has sustained great damage to 
4 her aforesaid business, and was further rendered sick and 
nervous, and compelled to expend and lay out a large sum of 
money, to wit, one hundred dollars ($100) for the services of a 
physician in the purchase of medicine in and about an endeavor to 
be cured of said sickness and nervousness; and by reason whereof the 
plaintiff is further greatly injured, impoverished and otherwise 
damnified. 

Wherefore, plaintiff brings this suit and claims the sum of twenty 
thousand dollars ($20,000) damages, besides costs. 

LAMBERT & McLEAN, 
RUDOLPH H. YEATMAN, 

Attorneys for Plaintiff. 


Notice to Plead. 

The defendant is to plead hereto on or before the twentieth day, 
exclusive of Sundays and Legal Holidays, next occurring after the 
date of service hereof; otherwise judgment. 

LAMBERT & McLEAN, 
RUDOLPH H. YEATMAN, 

Attorneys for Plaintiff. 


5 Plea . 

Piled April 6, 1908. 

In the Supreme Court of the District of Columbia. 

At Law. No. 50359. 

Rachel B. Brown 
vs. 

Thomas O. Selfridge. 

For plea the defendant says: He is not guilty as alleged. 

GORDON & GORDON. 

# _ / 

Attorneys for the Defendant. 
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Joinder of Issue. 

Filed April 10, 1908. 

In the Supreme Court of the District of Columbia. 

At Law. No. 50359. 

Rachael B. Brown 
vs. 

Thomas 0. Selfridge. 

The plaintiff joins issue upon the plea of the defendant filed to the 
declaration herein. 

LAMBERT & McLEAN, 
RUDOLPH H. YEATMAN, 

Attorneys for Plaintiff. 

r ,! ~. 

6 Supreme Court of the District of Columbia. 

Wednesday, February 2£th, 1909. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 

baugh, Chief Justice, presiding. 

^ « 1 « ^ ^ 

^ ^ ^ ^ 

No. 50359. At Law. 

Rachael B. Brown, Plaintiff, 

V8. 

Thomas O. Selfridge, Defendant. 

Come again the parties hereto aforesaid, in manner aforesaid and 
the same jury that was respited herein on the 18th instant, who, after 
further hearing the case and being given the same in charge upon 
their oath say they find the issues herein in favor of the defendant. 

Thereupon, the plaintiff by her attorney moves that judgment be 
entered forthwith; wherefore, it is considered and adjudged that the 
plaintiff herein recover of defendant nothing by this action, that the 
defendant go hereof without day, be for nothing held and recover 
of plaintiff his costs of defense to be taxed by the clerk and have exe¬ 
cution thereof. 

From the aforegoing the plaintiff by her attorneys in open court 
notes an appeal to the Court of Appeals of the District of Columbia, 
and the penalty of a bond for costs is hereby fixed in the sum of 
Fifty Dollars. 

7 Memorandum. 

March 1st, 1909.—Appeal bond filed. 
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Supreme Court of the District of Columbia. 

Friday, March 2 6th, 1909. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, Chief Justice, presiding. 

* * * * * * * 

At Law. No. 50359. 

Rachel B. Brown, Plaintiff, 
vs. 

Thomas 0. Selfridge, Deft. 

Comes now the plaintiff by her attorney Mr. Wilton J. Lambert, 
and submitting to the court the Bill of Exceptions taken at the trial 
of the cause prays that the same be signed and made of record, nunc 
pro tunc , which is accordingly done. 


Bill of Exceptions. 

Filed March 26, 1909. 

In the Supreme Court of the District of Columbia. 

At Law. No. 50359. 

Rachel B. Brown 
vs. 

Thomas O. Selfridge. 

Be it remembered, That the above entitled cause came on 
8 for trial before Mr. Chief Justice Clabaugh and a jury on the 
17th day of February, 1909. 

Whereupon, the plaintiff to maintain the issues on her part 
joined offered as a witness John B. Peyton, who testified that he was 
a Deputy Clerk in the Police Court of the District of Columbia, and: 
was such in December, 1907. Upon request he thereupon pro¬ 
duced an affidavit signed by Thomas O. Selfridge and warrant 
issued thereon, and the Docket of the Police Court of the District of 
Columbia* showing the entries in the case of United States vs. Rachel 
Brown and Mary Levy, which, he testified, were in his custody at 
the present time as such clerk and had been in his custody as such 
clerk continuously since December 26, 1907. Thereupon the said 
affidavit and warrant and the endorsements thereon, and so much of 
said' docket as showed the entries in said case were offered in evidence 
and read to the jury, and are of the tenor following, to wit: 
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Affidavit of Complainant. 

In the Police Court of the District of Columbia. 


District of Columbia, 

County of Washington, ss: 

On this 26 day of Dec. one thousand nine hundred and seven, 
personally came before Ivory G. Kimball and Alexander R. Mul- 
lowny, Judges of the Police Court of the District of Columbia, 
Thomas 0. Selfridge, who, being duly sworn according to law, doth 
declare and say that the following goods and chattels, to wit, twelve 

curtains of the value of three hundred dollars and-cents, 

9 -of the value of-dollars and-cents 

-of the value of-dollars and-cents 

-of the value of-dollars and-cents 

-of the value of-dollars and-cents 

-of the value of-dollars and-cents 

all lawful money of the United States, of the goods and chattels of 
said Thomas 0. Selfridge, have, within two hundred days last past, 
by some person or persons unknown, being feloniously stolen, taken 
and carried away out of possession of the said Thomas in the Dis¬ 
trict and County aforesaid, and that the said Thomas hath probable 
cause to suspect and doth suspect, that the said goods and chattels 
are now concealed in the premises of one Rachel Brown and Mary 
Levy known as number 717 8 St., N. W., in the city of Washington 
in the said County and District. 

THOS. 0. SELPRIDGE. 


Subscribed and sworn to before me this 26 day of Dec., A. D. 
1907. 

L. P. ENGLESBY, 
Deputy Clerk, Police Court, D. C. 

10 Endorsements on the back of the foregoing complaint: 

No. 70393. Affidavit of Complainant. Larceny and 
Search. United States vs. Rachel Brown, Mary Levy. Complainant: 
Thomas 0. Selfridge, 1867 Kalorama. Dec. 26, 1907. 

In the Police Court of the District of Columbia. 


Aff. No. 70393. 


District of Columbia, 

County of Washington, ss: 

To the Major of Police of the District of Columbia, Greeting: 

Whereas, it appears by the information and oath of Thomas 0. 
Selfridge that the following goods and chattels, to wit: 
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twelve curtains of the value of three hundred dollars and-Cents 

-of the value of-dollars and-cents 

-of the value of-dollars and-cents 

—— of the value of-dollars and-cents 

-of the value of-dollars and-cents 

-of the value of-dollars and-cents 

all lawful money of the United States, of the goods and chattels of 
said Thomas 0. Self ridge, have, within two hundred days last past, 
by some person or persons unknown been feloniously stolen, 

11 taken and carried away out of the possession of the said 
Thomas 0. Self ridge in the District and County aforesaid, 

and that the said Thomas O. Selfridge hath probable cause to sus¬ 
pect, and does suspect, that the said goods and chattels are now 
concealed in the premises of one Rachel Brown and Mary Levy, 
known as number 717 8th Street, N. W. in the city of Washington 
in the County and District aforesaid. 

These are, therefore, in the name of the United States to au¬ 
thorize and require you, with the necessary and proper assistance, 
to enter in the day time, into the said premises and there diligently 
search for the said goods, and if the same or any part thereof shall 
be found upon such search, that you bring the goods so found and 
the bodies of the said Rachel Brown and Mary Levy before the 
Police Court of the District of Columbia to be disposed of and dealt 
with according to law. 

Witness the Honorable Ivory G. Kimball and the Hon. Alexander 
R. Mullowny, Judges of the Police Court of the District of Colum¬ 
bia, and the seal of said court this twenty-sixth day of Dec, in the 
year of our Lord one thousand nine hundred and seven. 

[Seal of Court.] 

L. F. ENGLESBY, 

Deputy Clerk of the Police Court, D. C. 

Endorsements on the back of the foregoing warrant : 

No. 156303. U. S. Search Warrant, to search premises of 

12 Rachel Brown and Mary Levy, 717 8th St. N. W. Search 
made and nothing found. —P. M. J. W. Greene, M. P. 

Nolle Prossed. Ralph Given, Ass’t U. S. Att’y, D. C. Jan. 11, 
1902. 


Docket Entries. 

156,303. 

United States 
vs. 

Rachel Brown, Mary Levy. 

Warrant for Search. Nollepros Entered by Ass’t District Attorney 

with the Consent of the Court. 

* To further maintain the issues on her behalf joined, plaintiff 
produced as a witness Mrs. Mary Leavy, who testified that she had 
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known the plaintiff, Miss Brown, for 13 or 14 years; that on the 26th 
of December, 1907, and for a short time prior thereto, she was stop¬ 
ping with Miss Brown, who was running a boarding house, at 717 
8th Street, N. W.; that between 10:30 and 10:45 in the morning of 
that day she was in the parlor at the house of Miss Brown, making 
the beds; that two men rang the bell and the colored girl answered; 
that she went to the door leading to the hall, and the men came right 
in and asked to see Rachel Brown; the colored girl called Miss 
Brown, who was in the basement. Miss Brown came up, and then 
they asked for Mrs. Leavy. This happened in the hall. Miss Brown 
said, “Gentlemen, walk in” inviting them into the back parlor; 
then the first two walked back and the admiral (the defend- 

13 ant) and another came in behind and followed them. 
When they got into the back parlor one of the men, whom 

witness thinks was Detective Owens, said, “Is this Mrs. Leavy”? 
Witness replied, “Yes, sir, but you have got the best of me.” He 
said, “Have you got a trunk.” Witness replied, “I have no trunk.” 
He said, “You have no trunk.” Witness said, “Do you mean my 
packing trunk. All the trunk I have is downstairs in the hallway 
in the basement.” He said, “you get in front of me.” Witness 
asked, “What does all this mean, I would like to know what it is all 
about.” Then they marched witness and Miss Brown down ahead 
of them. In moving her trunk witness had lost her key. Owens 
or one of the detectives said to witness after they had gone down to 
the hallway where the trunk was standing, “Open that trunk.” She 
replied, “Unfortunately, I have lost my key.” They had never told 
witness nor Miss Brown yet, that ‘they were detectives. He again 
said, “You open that trunk, or I’ll put the trunk in the patrol wagon 
and you on top of it.” Witney replied, “Break it open, I haven’t 
got the key.” He said, “You open that trunk or I’ll put. the trunk 
in the patrol wagon and you on top. You break it open.” Witness 
got a hatchet and broke it open. That she would not have done this 
if she had not been threatened. They they took piece after piece out, 
unpacking the trunk. Admiral Self ridge was there all the time and 
remained with the three detectives until they left the house. Ad¬ 
miral Selfridge stood over the trunk. It contained dishes and 
various trinkets belonging to herself and her daughter. They took 
them all out and just threw them aside; they left everything 

14 in a mess; dishes on the dining-room table where the board¬ 
ers were ready to come in to lunch. Witness said, “0, isn’t 

this awful. It is near lunch time and the boarders will soon be 
here,” and one of the detectives said, “Boarding house,—is this what 
you call a boarding house?” Witness replied that it was, and that he 
had better be careful how he made such remarkd in front of ladies; 
that he was talking to ladies and not to the scrub of the town. 

That they went from the hall into the dining room and searched 
every nook and corner, including the closet; the Admiral was there 
all the time, step by step, and saw every article that was handled. 
Prom the dining room they went to the kitchen and searched every 
hole and comer there. Dishes were taken out of the closets in both 
rooms and placed on the tables, chairs, and on the floor. Then they 





RACHAEL B. BROWN VS. THOMAS 0. SELFRIDGE. 


9 


went to Miss Brown’s bedroom, which was the back parlor and which 
was made into the reception room, and searched everything in there; 
every bureau and chiffonier drawer; her trunk from the top to the 
bottom, the closet, and everything that could be searched. They did 
not replace any of the things; the whole house was in a mess from 
top to bottom. Then they went to the parlor, which was a bedroom, 
searched every place there, ransacking everything. Then they went 
to the second floor, which would be the third floor from the base¬ 
ment, comprising two rooms, and searched everything there, and the 
bureau drawers; lifted the bedclothing and searched all the boarders’ 
trunks, and examined the feather pillows. Then they went to the 
third floor, comprising three rooms, and searched all of them. 

15 They searched all the trunks they came to. Nothing was left 
untouched. The Admiral was with them all the time. And 

all the time they kept witness and Miss Brown in front of them. 
Miss Brown was almost ready to faint. The detectives kept calling 
her “Rachel Brown.” She said, “Look here, I am not Rachel Brown 
to you; you call me Miss Brown or call me nothing.” He said “Look 
here woman, one more word out of you and I’ll take you down in the 
patrol wagon.” Witness made Miss Brown sit down once; she looked 
as if she was going to faint. Her lips turned just as blue as ink. 
That the men did not say they were detectives and did not show a 
warrant or any other authority. After they had finished searching 
the house Detective Owens said, “Miss Brown, I haven’t hurt you.” 
She said, “No, but you have hurt me here” (pointing to her heart). 

After they went witness put Miss Brown to bed, she was so sick, 
and telephoned for Dr. Purdy. Miss Brown was complaining of a 
suffocating feeling; could not get her breath, and was sick in the 
stomach; her head was throbbing and aching. The doctor came that 
night. 

That the detectives did not seem to find what they wanted. 

Witness further testified that she knew the reputation of the plain¬ 
tiff for honesty and integrity, and that it is good. 

On cross-examination witness testified that she was not at present 
living with plaintiff, but that she was living with her at 717 8th 
Street in December, 1907, and had been living there since Novem¬ 
ber 18, 1907; that she continued living there until some time 

16 in the early spring of 1908. That prior to this period she 
had not lived with Miss Brown, but she had seen her almost 

dailv. That her acquaintance with Miss Brown was as friends and 
she does not remember whether she ever had anv business transac- 
tions with her. That she did not need to inquire as to whether Miss 
Brown was honest or otherwise but as the general public she never 
had known anything but honesty of her; has known her to live at 
places for years and years, and naturally it would be thought she was 
all right or they would not keep her. That the plaintiff had been 
with the Admiral (the defendant) for about nine seasons. Miss 
Brown was the proprietress of 717 8th Street, and witness and her 
little girl were there as friends. This occurrence happened between 
ten and eleven o’clock in the morning; at this period of time Miss 
Brown had from eight to twelve boarders. 717 8th Street is on the 

2—2008a 
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* east side of £th Street between G and II Streets; it is four stories 
high including the basement; the basement comprises a dining room 
in front and a kitchen in the back. On this occasion the dining 
room was furnished with a dining table, chairs and a small serving 
table; an entrance was effected to it from a hall; that coming down 
stairs to the basement to get into the dining room you would enter 
a little hallway between the dining room and kitchen, and the trunk 
was in that hallway; that space was just about large enough to put 
the trunk in. That the trunk had been in storage at Baum’s on the 
Avenue and about the first of December she moved it to Miss Brown’s 
house; prior to that time the trunk was at her home at 1602 8th 
Street; that the trunk remained in the same condition as to contents 
after it got to Miss Brown’s house as before; it had not been 

17 opened. When the bell rang on the 26th of December, 1907, 
she was in the parlor, which is the first room over the dining 

room; there was a hall alongside corresponding to the hall in the 
basement; Miss Brown at the time was down stairs; the colored girl 
who was a servant in the house opened the door; Mr. Owens and 
his assistant came in; the other two men were back a little ways; 
witness did not see them at the time, but they asked for Rachel 
Brown; witness stepped to the parlor door and remained silent. The 
girl called Miss Brown; that she first saw the four men in the house 
as she stepped in the reception room which was the back parlor oc¬ 
cupied by Miss Brown; the servant went down stairs; that when they 
were all in the room Owen said to her: “This is Mrs. Leavy?” and 
she said “Yes, sir. Gentlemen you have the advantage of me,” and 
he replied “Where is your trunk?” Witness said “Gentlemen what 
does this mean?” He said “You will know before we get through.” 
Witness said “If it is my trunk you want I have no trunk with wear¬ 
ing apparel, but my packing trunk is in the basement; if you want 
to see that go down and look at it.” He said: “No, I will not go 
down.” He said to both of us: “Get in front of us and show us the 
trunk.” That witness and' Miss Brown both went down together in 
front of these men. Owens pulled the trunk out from the little hall¬ 
way and told witness to open it; when the trunk was opened the till' 
was in the dining room, and the trunk itself remained in the hall; 
it may have been carried into the dining room but witness is 

18 not positive. Owens demanded the key; witness told him that 
she had lost it. They demanded a third time for the key; 

Owens told her to break the trunk open and witness said “I have not 
the strength to break that trunk open;” Owens told her to get it open 
or he would put her on the trunk and take both to the station house 
in the patrol wagon; she then got the hatchet and gave it to him’ 
and told him there was a hatchet; break it open. He told witness to 
break it open herself and she told him she did not have the strength 
to do so. Whereupon Owen told her to do as he said or he would 
put her on the trunk and both in the patrol wagon and take them 
to the station house; that she opened the trunk herself under a threat 
After the trunk was opened the tray was taken out and carried into 
the dining room; that they unwrapped the articles in it and put 
them everywhere, some on the floor; the trunk contained cups and 
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saucers, vases and plates and dishes, knives, forks and glasses, and 
little trinkets belonging to her little girl, Christmas cards, picture 
books and valentines; and these articles were strewn on the floor 
and table. They searched the dining room by going through the 
closet and taking out all the dishes and looking at them; these dishes 
were placed all around the floor and on the tables; they also took out 
everything else that was in the closet inckiding bread and cake boxes; 
they looked under the table, took up the table cloth and looked at it. 
They did not tell her what they were looking for. That they went 
from the dining room to the kitchen and did the same thing, march¬ 
ing Miss Brown and herself in front of them all the time, saying 
“Miss Brown you and Mrs. Levy go in front,” and “show us 

19 the kitchen.” They searched two pantries which contained 
iron boards, iron holders and ordinary kitchen furniture and 

utensils; they took everything out of the closets and put them around 
on the floor and tables. They went from the kitchen to the second 
floor, the main floor of the house. They searched Miss Brown’s sit¬ 
ting room; they searched a closet there and took out all of her cloth¬ 
ing and hat boxes in the clbset, throwing them over the chairs and on 
the floor; they searched everything that the room contained, bureau 
drawers and her trunk; that she does not remember volunteering to 
say to the officers at any time that there was nothing in that house 
that belonged to them. Witness did not know what it all meant; 
the officers never read a warrant or anything; she did not state to 
the officers that there was nothing in the house that belonged to her 
except the trunk; she was scared to death and did not think of any¬ 
thing like that. 

They then went into the parlor which was made into a bed room, 
and searched everything, the closet, bureau and beds, taking the 
things out; that after the officers searched the rooms they left all 
the articles scattered around. They went to the third floor, front 
room and searched everything that was in it, the whole bedroom 
suite, bed, bureau, washstand, closet, drawers and two trunks in 
there belonging to roomers and two dress suit cases; that she or Miss 
Brown made the remark to the officers that the things belonged to 
roomers; they took all of these things out. They searched that 
entire floor, opened the bureaus and washstands and opened trunks 
and suit cases. Then they went to the last floor which com- 

20 prised three rooms and did the same thing, opening trunks, 
dress suit cases, bureaus and closets, and taking the things 

out and leaving them indifferently on the bed, the chairs and the 
floor. All of this time Admiral Selfridge was along looking at 
everything. After they searched everything they seemed to be a 
little disappointed, both the Admiral and the men, and one of them, 
Owens, shook hands with Miss Brown and said “Miss Brown, we 
have not hurt you,” and she said “Yes, you. have hurt me; you have 
hurt my heart, and you have hurt me physically; I will never get 
over it.” The officers then went away and left- everything as it 
was, and Miss Brown and witness' were left to put. them back. Mr. 
Owen and she thinks, Mr. Green, were very abusive; in the first 
place, by telling two lone ladies without any protection that they 
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would put them in the patrol wagon and take them to the station 
house because they did not have a key to a trunk; by addressing 
Miss Brown as Rachel Brown all the time, and by telling her that 
if she did not shut her mouth he would put her on the trunk with 
witness and take her to the station house. They were very abusive 
in their actions all the way through. Miss Brown was not acting 
resentfully toward the officers and did not create something of a 
scene; she was frightened as any woman would be. Neither wit¬ 
ness nor Miss Brown said a We know why you have come here” or 
anything like that. In point of fact they did not know why the 
officers came there until after they got through. That from start 
to finish what she and Miss Brown did was in submission to the 
exactions of the officers and because they were in fear of them. 
That she and Miss Brown left the house sometime in the early 
spring of 1908. 

21 That she called the doctor for Miss Brown on three occa¬ 
sions that she can remember; twice while Miss Brown was 

at her house, that she did not see the doctor actually attend her ex¬ 
cept on the day that the detectives were at the house. Witness did 
see her at the doctor’s office once. Witness further testified that 
her husband is still living but that they are not living together. 
Witness was further questioned, as follows: 

Q. Mrs. Levy, one other question which I regret the necessity of 
asking. Is it not a fact a suit for divorce is pending between you 
and Mr. Levy and that Miss Brown has testified in that case as a 
witness on vour behalf? 

To which question counsel for the plaintiff objected, on the ground 
that it was irrelevant, immaterial and not proper cross-examination, 
but the court overruled said objection, to which action of the court 
plaintiff then and there excepted, and said exception was then and 
there noted upon the minutes of the Court. 

A. Yes, sir. 

On redirect examination witness testified that at the time this 
happened Miss Brown looked as though she was ready to faint; her 
lips wore as blue as ink, and she was as vdiite as could be; witness 
took hold of her and said “Sit down, Miss Brown.” The detectives 
and the defendant had no more than gotten out before Miss Brown 
came near fainting; witness grabbed her and assisted her to the 
couch and put her to bed and then went on G Street to a jewelry store 
and ’phoned for a physician. He came and administered to 

22 Miss Brown and told witness it v T as her heart. Miss Brown 
was very sick, suffering as if she would lose her breath. 

She w r as in pain. After the doctor had gone she had to call him 
that night. Witness went to his office time after time to get the 
medicines changed for Miss Brown. Prior to this time she never 
knew. Miss Brown to have a sick day in her life. That at the time 
of this occurrence the table in the dining room was partly set, and 
the balance of the table had dishes on it to be set. That Miss Brown 
occupied the back parlor which was made into.a bedroom; it was 
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a sitting room and bedroom combined, and that was one of the rooms 
searched. They searched the trunk and bureau and broke a key in 
getting the trunk open. Witness further testified that Miss Brown 
was a witness in the divorce suit. Thereupon the witness was ques¬ 
tioned with reference to the divorce suit, as follows: 

Q.. I will ask you whether or not in the cross-examination of Miss 
Bro^vn she was asked if she had not had herself accused of robbery 
or stealing, and had her premises searched at one time; to which 
question counsel for the defendant objected. Counsel for the plaintiff 
stated that the question was propounded because the witness had been 
asked on cross-examination about this divorce suit, and about the 
plaintiff testifying as a witness in her behalf. That he wanted to 
show that when Miss Brown was put on the stand they undertook to 
attack her character because she had been accused of stealing and a 
search warrant issued and her premises searched. But the court 
sustained said objection, to which action of the court counsel for the 
plaintiff then and there excepted, and the court then and there 

23 entered said exception upon its minutes. 

Thereupon to further maintain the issues on her behalf 
joined plaintiff offered as a witness Dr. 0. A. Purdy, who testified 
that he was a physician and had been practicing medicine for about 
twenty years; that his office was at 1310 I Street, Northwest. That 
he w r as called by ’phone about eleven o’clock on the 26th of Decem¬ 
ber, 1907, and requested to go to the house of Miss Rachel B. Brown 
at 727 8th St., N. W.; that he went and found Miss Brown in a 
complete nervous collapse as the result of a certain amount of heart 
failure; that she was shaking from head to foot; that he admin¬ 
istered to her by prescribing sedatives for the nerves and stimulants 
for the heart; that he had been her physician for years, and prior 
to this occasion she had been in robust health. In answer to a hypo¬ 
thetical question he testified that the condition he found Miss Brown 
in on this occasion positively resulted from the effect of the search 
made of her house. That Miss Brown had paid him in cash on ac¬ 
count- of subsequent treatments required because of her said illness, 
about thirty dollars, and that she owed him about twenty-five dollars 
on the same account. 

To further maintain the issues on her part joined plaintiff pro¬ 
duced as witnesses Mr. Frank L. Hood, who had known her about 
fourteen years, Mrs. Ella B. Hood, who had known her about 
twentv-five vears, Mrs. Virginia D. Gerdes, who had known her 
about thirty years, Mr. Robert Leding, Mr. Samuel Ross, and Mr. 
Charles A. Morgan, all of whom testified that they knew 

24 Miss Brown’s reputation for honesty and integrity, and that 
it was good. 

Thereupon to further maintain the issues on her behalf joined, 
plaintiff took the stand herself and testified that she knew the de¬ 
fendant Admiral Selfridge, and had been employed by him for about 
nine or ten years, prior to the spring of 1907; that she acted as hi;s 
cook and housekeeper after his wife died; that she did the marketing 
and attended to different things about the house; that Mrs. Selfridge 
died about two years before witness left there. 
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Thereupon the witness testified as follows: 

Q. Did you ever handle any money of Admiral Self ridge? A. 
1 did. 

Q. To what extent? A. Well, the market money; he has allowed 
me to draw money at the market—from the cars to the farm. 

Q. You spoke of being housekeeper. What were your duties in 
that connection? A. Well, I opened up the house in the fall and 
sometimes would be there three or four days or a week before they 
got in. 

Q, Anybody there with you? A. Sometimes there was and some¬ 
times there w r as not. 

Q,. Who had charge of the house during the time you were there? 
A. Mrs. Selfridge was her own housekeeper when she was living. 

Q. When you went there and opened the house up some- 

25 time before the Admiral came, who had charge of the house? 
A. I had charge of the house. 

Q. House all furnished? A. Yes, sir. 

Q. During -what period of time did that continue? A. In the 
fall after they came home. 

Q. How long a time? A. Sometimes a week and sometimes three 
or four days. 

Q. How often did that happen ? A. Every year. Only one year 
I was with him w T e all went to Jamestown but came home together. 

Witness further testified that she left Admiral Selfridge because 
she intended to open a boarding house. That she occupied the back 
parlor on the first floor from the front street, or second floor from 
the basement of 717 8th St. She opened the bouse sometime in 
August, 1907, and stayed there until April 1st, 1908. On the 26th 
of December, 1907, the door bell rang and the colored girl -went 
to the door and admitted two men; just as she entered the stairs one 
of the defectives, and the Admiral and another detective came in; 
she said to the Admiral, “Why, Admiral, what do you want in 
here?" and’ shook hands with him, but he never said a "word. They 
asked witness where her room was and she took them in and they 
asked for Mrs. Leavy; she called Mrs. Leavy, who came forward 
and they all went into the room together, and they asked Mrs. 
Leavy where her trunk was, and she said “What trunk? I 

26 haven't any trunk," and they said “The trunk you have in 
storage," and she said “It is down stairs in the front hall." 

They told her to go down to it and Mrs. Leavy said “You go down 
in front of me," and they took hold of witness by the arm and pulled 
her in front with Mrs. Leavy and started them down stairs together; 
when they got there the detectives demanded the key to the trunk 
and Mrs. Leavy said “I have not any key; in moving and the ex¬ 
citement I lost the key." Mr. Owen said to her “You open that 
trunk or I will set both of you on that trunk and take you to the 
station house." Mrs. Leavy called the girl and got the hatchet 
from her; she offered it to the detectives to open the trunk with, 
but they demanded her to open it, and she refused. She said 
“Gentlemen, I am sick this morning and don’t feel very well and 
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can’t open that trunk.” They demanded her again to open the 
trunk, or they would put her on the trunk and take her to the 
station house. She took the hatchet and broke it open. They then 
moved it into the dining room, and everything was taken out; they 
threw things all over the floor; they could not put anything on the 
dining room table, because it was set; they put them all over the 
serving table and went into the closet and pulled everything out 
they could get their hands on, and went from that room leaving 
those things right there, into the. kitchen, and went through every¬ 
thing in there. They made witness and Mrs. Leavy march in 
front of them back upstairs and into witness’ room; they went into 
the front bedroom; searched the bureau and opened the trunk of 
the gentlemen who were at work. Then they went into witness’ 
room and opened two trunks and two bureaus she had in 

27 there and pulled out her underwear and held it up in every 
way; they went through everything she had, including her 

washed clothes that were put away for the summer. From there 
they went upstairs to the second story front room and demanded 
the trunk there opened. Witness told them she could not open the 
gentleman’s trunk because he was at work. One of the detectives 
said “give me the keys.” They tried all the keys they had. Wit¬ 
ness told him she would go down and get the key out of her trunk 
which they left hanging in the trunk and Detective Green said to 
Owen “You go down with her.” She said: “If I have to be escorted 
down there with you, I will stay up here. Let Owens go by him¬ 
self.” And Johnson went down and got the keys. Admiral Self¬ 
ridge was right there. Detective Green was very abrupt to her. He 
called her “Rachel,” and she told him not to call her Rachel any 
more; to call her Miss Brown or nothing. He pointed his finger 
in her face and said “My lady, one more word from you and I will 
put you in the patrol wagon.” They went from the second to the 
third floor and opened the men’s trunks, dress suit cases, satchels, 
and everything they could find. 

Witness further testified that it was near twelve o’clock when the 
detectives and the defendant called and were in the dining room, 
and she said “My, my, look here, all this to be done and the boarders 
will be coming in for lunch,” and Owen said “A boarding house! 
Is this what you call a boarding house!” That the actions of the 
detectives and the defendant made her very nervous and affected 
her heart; she had to be treated by the doctor and he attended her 
all summer. The doctor called to see her at two o’clock 

28 on the 26th of December and at night- again. She opened 
this house where she lived with her life savings. Prior to 

this time she had been in the best of health. Since she had been 
compelled to have the doctor right along; that he had to give her 
medicine the day prior to her testifying, and she had to go to see 
him that night. That she did not suffer in that way before this 
experience. 

Thereupon witness testified as follows: 

Q. These different calls that you made upon the Doctor and that 
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the Doctor has been called upon to make on you since, what was the 
occasion of that; what were you suffering from? A. The same, he 
said. 

Witness further testified that she paid the doctor between thirty 
and thirty-five dollars in cash, but does not know how much she. owes 
him still. Thereupon the witness was asked the following questions? 

Q. Did this trouble have any effect on your boarders? 

Mr. Davis: Objected to. 

The Court: I don’t think there is any special damage in there. 

Mr. Lambert : I think there is. I think I alleged it in the declara¬ 
tion. 

The Court: 1 suppose he refers to her business. 

Q. On your business of keeping boarders? 

% 

And the court sustained said objection, to which action of the court 
in sustaining said objection counsel for the plaintiff then and 

29 there noted an exception which exception was duly entered 
upon the minutes of the court. 

Witness further testified that this occurrence made her sick, and 
that she was rendered unable to attend properly to the boarding house 
and finally had to give it up. That she did not know what they were 
searching'for until a week after that when she went to see the butler 
and he told her. That she had not taken anything from Admiral 
Selfridge, or from his house, and had not been accused of stealing 
or taking anything of that kind before. 

On cross-examination witness testified that the search was made 
against her will by these officers, and that she did not know what 
they were there for and they did not tell her; that she did not tell 
them she knew what thev were there for; that she did not assist them 
in making the search at all; and that she w r as made so ill by the 
matter that she had to have the doctor every day for some days 
after; that she was confined to the house for a few days, about five 
days, and most of the time was in bed; that for three or four days 
she was unable to attend to anything and Mrs. heavy did the mar¬ 
keting. The first article searched was Mrs. Lea.vy’s trunk. Witness 
thereupon testified in response to questions put by counsel for the 
defendant that she remembered reporting that an ebony black hair 
brush and ebony frame mirror, a sterling silver comb and two towels 
had been stolen from her house; that they were stolen on the 26th 
of December, but she did not know whether they were stolen while 
the detectives were in the house or after they were gone. She made 
the complaint at the station house on 12th St.; she saw the 

30 Captain and had an interview with him of about ten minutes; 
that Mr. Stanton, the gentleman who lost the articles went 

to the station house to report the robbery on the 28th of December, 
and witness thinks she went the following week. She went on the 
same day that she went to the market. She does not remember 
whether it was in the daytime or nighttime. That they had a sus¬ 
picion as to who took the articles; two men that were rooming there 
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representing themselves as father and son who said they came from 
Boston. 

Thereupon the plaintiff rested. 

This is the substance of all the evidence offered on behalf of the 
plaintiff. 

This is the substance of all the evidence taken in the case. 

Thereupon counsel for the defendant moved the court, upon the 
evidence adduced, to direct a verdict in favor of the defendant. 

The Court: Gentlemen, this question is to my mind a very in¬ 
teresting one, and I am very frank to say, a very close one. Now 
the proof in this case shows that the plaintiff had lived with Admiral 1 
Selfridge for some years and had left him to go to housekeeping her¬ 
self ; that after the return of the Admiral from his summer vacation, 
he discovered that there were certain goods missing from his house, 
and thereupon he makes an affidavit before the police court officials 
to the effect that certain goods had been stolen from his premises 
by some person or persons unknown. In other words, he 

31 makes affidavit that these goods had been stolen; who stole 
them he does not know, but he believes them to be or has 

probable cause to suspect and does suspect that the said goods and 
chattels are now concealed in the premises of the plaintiff and this 
other lady. The goods were stolen, and he does not know who stole 
them, but he has reasonable and probable cause to suspect that they 
are on the premises of this plaintiff and some one else; and on the 
strength of that affidavit, this warrant is issued, which goes to the 
extent of requiring the searching of these premises, and, in the event 
that they shall be found upon these premises, in that event these 
parties whose house had been searched are to be apprehended. 

Now they were searched and nothing was found, therefore that 
part of the direction, to apprehend these parties in case the goods 
were found, was not effective, because nothing was found, conse¬ 
quently there was no arrest made, and subsequently whatever action 
was brought—I do not know what form the action is; it does not 
seem to have been shown to the court, I mean as to what was the 
basis of the suit by the United States against these parties. There 
does not seem to have been any information. So they seem to have 
adopted something else. United States against these parties, that 
is all I understood was done, and there is no charge in that case, 
there is nothing to show that anything had been done under it; no 
order for an arrest, and consequently, I do not know what it was, 
and therefore there is nothing before the court to show what that 
was—simply a suit docketed, that is all. Now then, what- 

32 ever it was, it seems to have been nolled, a nolle pros, entered 
in it, and as I have said, there is nothing before the court to 

show the institution of any criminal action. So that, after nothing 
was found, then whatever that thing was, was dismissed. 

Upon that condition the plaintiff sues the defendant in this cause 
for malicious prosecution, and the malicious prosecution is based 
upon this search warrant that was issued. That being so, it is en¬ 
cumbent upon the plaintiff, not only to prove the institution of the 

3—2008a 
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proceedings, but that by virtue of it, the party was finally discharged, 
and that there was no further prosecution; and also the additional 
and important items—because anything seems to be a discharge ac¬ 
cording to some of the authorities—but the gist of the action is the 
want of probable cause. Now although it is negative, the plaintiff 
must prove the want of probable cause on the part of the defendant 
in this cause in instituting that search warrant; and in addition to 
that, she must show malice. 

Now when we come to this case of Spitzer vs. Friedlander, I may 
say to counsel that they have misapprehended the case. The plain¬ 
tiff did rest upon proof of the trial and discharge not guilty, and 
so on; but in the proof of the case, all the circumstances under 
which the party had been arrested Were disclosed in the cross-ex¬ 
amination, and therefore the court did not err on the question that 
there was a failure of proof of want of probable cause; but from all 
the circumstances in the case, they ruled that the evidence in the 
case brought out under cross-examination and so on, showed 
38 that there was probable cause. It was not ruled out on the 
ground that this would not show the want of probable cause, 
but all this testimony having been brought out, it showed there was 
probable cause for the arrest, and that being a question of law, the 
court held that when the plaintiff was arrested he was properly 
arrested, by reason of the fact that there was probable cause. If 
there is probable cause, it does not make any difference how much 
malice there may be in the case, or what the motive is in having 
the man arrested. No matter how much harm is done, if there is 
probable cause for it, it is damnum absque injuria. So that this 
case does not take the positon that counsel thought it did. 

Now what is probable cause? As counsel for both sides have 
stated there are hundreds and hundreds of cases on the point, and 
the definition of Mr. Justice Washington, I suppose, has been more 
frequently quoted than any other; but this authority says: 

“Probable cause for a criminal prosecution lies in the existence 
of such facts and circumstances as would reasonably excite belief 
in the mind of an ordinarily cautious man, acting on the facts and 
circumstances within the knowledge of the prosecutor at the time, 
that the accused was guilty of the crime charged. 

Now that is what probable cause is. The want of it, of course, is 
the converse of it. 

In this case the testimony shows that the affidavit was made, war¬ 
rant was issued, and then they went to the house. The 
34 proof of the plaintiff negatives anything like express malice 
or any personal malice, and if there is any malice in this, it 
is malice in law, and not any other kind of malice, because the 
plaintiff has said that when Admiral Self ridge came there, she 
shook hands with him, and asked him “What- brings you here, 
Admiral?” or something of that kind. So up to that point there 
is no evidence in the case of any express malice, and if there is 
malice at all, as I have said, it must be inferred by law. Now the 
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proof, therefore, of the malice and the proof of the want of probable 
cause in this case rests upon this theory that the plaintiff has shown 
a good character. Personally, I cannot see the difference between 
showing it and presuming it, because the showing can be denied 
just as well as the presumption can be rebutted. Consequently I 
do not see that there is any difference in that.—the mere fact that 
that there has been produced before the court- the evidence of cer¬ 
tain people who have testified as to the general reputation, and in 
this case, as is nearly always the case, it amounts to the fact that the 
reputation has never been discussed, and that is the way it always 
turns out as a rule. That being so, does that, in connection with 
the fact of presuming that Admiral Selfridge bv his long intimacy 
with this plaintiff, through the fact that she had been in his employ 
so many years—presume that he knew it or not however—that in 
view of that he proceeds to make an affidavit that his goods have 
been stolen; he does not know who stole them; but he has reason¬ 
able and probable cause to suspect that they are in the house of this 
plaintiff and this other lady. In that condition, the plaintiff rests, 
and says that the proof of the discharge or nolling of the 

35 case and the proof of good character, carries with it prim,a 
facie evidence of the want of probable cause and malice. 

Now probable cause for a criminal prosecution lies in the ex¬ 
istence of such facts and circumstances as would reasonably excite 
the belief in the mind of an ordinarily cautious man, acting on the 
facts and circumstances within the knowledge of the prosecutor at 
the time, that the accused was guilty of the crime charged. So 
that the fact that this plaintiff had a good character, and that is all 
we have in the case, carries with it the burden of proof on the part 
of the plaintiff; and that the proof of good character negatives, 
prima facie, the idea that Admiral Selfridge had before him such 
facts and circumstances as would reasonably excite the belief in the 
mind of an ordinarily cautious man, acting on the facts and cir¬ 
cumstances within the knowledge of the prosecutor at the time, that 
the accused was guilty of the crime charged. So that the proof of 
good character standing alone is proof of all the ingredients of 
probable cause, and therefore, he, knowing that this plaintiff had 
a good character, that fact is sufficient to show to the jury, that 
because he knew she had a good character, that he was not in 
possession of any facts and circumstances which in the case of an 
ordinarily cautious and reasonable man would make him believe 
that she had committed this crime. 

Now I am constrained to think that that is further than any good 
character has gone before. Proof of good character in any 

36 criminal case is only a fact to be considered by a jury, ac¬ 
cording to the Supreme Court, like any other fact in the case. 

It is no more; it is no less. It is a fact, and therefore it seems to me 
it is a fact here that they had the right to consider. But does it 
go to the extent of showing that the plaintiff in this case has shown 
sufficient to put the defendant upon proof that he had no facts and 
circumstances before him which would make a reasonably cautious 
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man believe that the person who was charged was guilty of the 
theft. I cannot think it possible. 

As I have said, it is a very interesting question. It is the extreme 
of any question I have ever seen before. I am frank to say that 
this case in the Minnesota Reports certainly upholds the position 
of Mr. Lambert but I cannot agree with the reasoning: 

“The court then dismissed the action. We think that the proof 
made a prima facie case of want of probable cause, from which 
malice might be inferred, and that it was* error to take the case from 
the jury. It is true that the burden was upon the plaintiff to show 
that the proceeding was instituted by the defendant without prob¬ 
able cause and with malice. But in such a case, it must often be 
that the only proof possible from the plaintiff is of a negative char¬ 
acter, and in reference to matters peculiarly within the knowledge 
of the defendant; and hence less satisfactory and convincing proof 
is required of the plaintiff to shift the burden on the defendant than 
would otherwise be necessary.” 

That seems to me to be arguing in a circle. It says that 

37 you are to prove a negative, but inasmuch as it is difficult to 
prove a negative, you don’t have to prove it as you would 

have to do in other cases. I do not understand the law to be that. 
I understand the law to be that it is just a case like any other case; 
that when the burden is upon you, you must establish that burden 
and because it is difficult to establish it, does not overcome or change 
the rule of law. 

Of course, it does harm to a person to have their house searched, 
I suppose, and unquestionably there must be a remedy for it, where 
it is malicious and without probable cause. But the difficulty is not 
with the principle or the right of recovery, but the difficulty so often 
comes from the securing of proof of it; and because it is difficult to 
prove, does not change the rule of evidence. Now there may have 
been other facts, taken in connection with these facts, would have 
been sufficient to take it to the jury, from which there could be in¬ 
ferred this malice. But it does seem to me that in a case like this 
where the only malice proved, if any at all—the proof being any¬ 
thing but express malice in this case—and therefore the only malice 
in the case is legal malice, which is to be inferred and the want of 
probable cause to be inferred by reason of good character, you are 
building an inference upon an inference, if the good character proves 
the want of probable cause, and if there were want of probable cause, 
then malice may be inferred. It seems to me that that is taking 
it a long ways from the position which the law takes, that there shall 
be affirmative proof both of the want of probable cause and of malice, 
malice being possible to infer from the want of probable 

38 cause. 

Now, gentlemen, this is one of those cases which I regret 
that my finding is as it is; I should always sooner have these cases 
settled by a jury; but it became incumbent upon the court to pass 
upon the question, and it does seem to me that the best judgment 
I can give this case is that the requirement of the lav r that you shall 
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prove affirmatively a given thing has not been met in this case, and 
I therefore must instruct the jury to find in favor of the defendant. 

Mr. Lambert : We, of course, note an exception to the instruction 
of the court. 

The Court: Yes. 

Mr. Lambert: May it please the court, I do not suppose it would 
be any use taking up the time of the court with a motion for new 
trial. I would like to note an appeal in open court. 

The Court : Then you consent to have the judgment entered at 
once, and then an appeal from the judgment. 

Mr. Lambert: And I ask Your Honor to fix the cost bond? 

The Court: I suppose about $50.00. 

And all of the exceptions hereinbefore referred to were noted on 
the minutes of the court as they were severally taken, and the plain¬ 
tiff prays the court to sign this bill of exceptions, to have the same 
force and effect as if the rulings herein contained were set out in 
separate bills of exception, which is accordingly done this 26" day 
of March, 1909, nunc pro tunc. 

HARRY M. CLABAUGH, 

Chief Justice. 

Settled by consent 

WILTON J. LAMBERT, 

For Plaintiff. 

HENRY E. DAVIS, 

For Defendant. 
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Rachael B. Brown is Plaintiff and Thomas 0. Selfridge is Defend¬ 
ant, as the same remains upon the files and of record in said Court-. 

In testimony, whereof, I hereunto subscribe my name and affix 
the se^f*of said..Court, at the City of Washington, in said District, 
this 14th day* o*f April, A. D. 1909. 

[Seal Supreme Gourt'-$>f the District of Columbia.] 

; JOHN R. YOUNG,. Clerk. 

Endorsed on cover: District of Columbia supreme court. No. 
2008 Rachael B. Brown, appellant, vs. Thomas O. Selfridge. Court, 
of Appeals, District of Columbia. Filed Apr. 15, 1909. Henry W. 
Hodges, clerk. 







